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ANTO NETTE MUNRO,
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RECOMVENDED ORDER

Pursuant to notice a formal hearing was held in these
consol i dat ed cases on January 29, 2004, in Pensacol a, Florida,
before J. D. Parrish, a designated Adm nistrative Law Judge of
the Division of Adm nistrative Hearings.
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For Petitioners: George R Mead, |1, Esquire
More, H Il & Westnorel and, P.A
SunTrust Tower, N nth Fl oor
220 West Garden Street, Ninth Fl oor
Pensacol a, Florida 32501



For Respondent: Thomas E. Wight, Esquire
Depart nent of Managenent Services
Di vision of Retirenent
4050 Espl anade Way, Suite 260
Tal | ahassee, Florida 32399-0950

STATEMENT OF THE | SSUE

Whet her the Petitioners are entitled to participate in the
Florida Retirenment System (FRS)
PRELI M NARY STATEMENT

These cases were referred to the Division of Adm nistrative
Hearings for formal proceedi ngs based upon the Respondent's
prelimnary finding and determ nation that the Petitioners,
Ant oi nette Munro and Eric Eggen, are not eligible to participate
in the FRS. The Petitioners tinely chall enged those
determ nations. There are no di sputed procedural issues
regardi ng those determ nations.

At issue is whether the Petitioners should have been
i ncl uded anong officers or enployees entitled to participate in
the FRS. Because of the relationship inherent in the working
circunstances of the individuals, the facts and | egal issues
shared by the cases, and the common wi tnesses, the cases were
consolidated for hearing for the convenience of all parties.
Simlarly, for convenience sake and to avoid the repetition of
findings that would prove identical to both cases, a single
Recommended Order is issued. Findings of fact unique to one or
the other Petitioner are clearly delineated. The enpl oynent
status of the Petitioner Eggen governs whether or not the

Petitioner Munro should be considered eligible. That is to say,



and the parties would agree, if M. Eggen is not eligible, then
M's. Minro cannot be deened eligible to participate in the FRS.
Conversely, if M. Eggen is eligible, Ms. Minro nmay al so be
deened eligible.

The parties do not agree as to the burden of proof in this

cause. The Petitioners maintained that once the prinma facie case

of establishing M. Eggen an "officer"” nor "enployee" is
established, the burden shifts to the Respondent to prove he is
an "independent contractor."” Because M. Eggen has not

established that he is an "officer” nor "enployee," the issue of
whet her or not the burden should shift is not addressed.
Essentially, M. Eggen is neither an officer or an enpl oyee

wi thin the neaning of the Florida Statutes.

At hearing, in support of their contentions the Petitioners
testified in their own behalf and presented testinony from Deedra
Aber nat hy Benham The Petitioners' Exhibits A through E were
admtted into evidence. The Respondent presented testinony from
Ell en Vickery and Cathy Smith. The Respondent's Exhibits 1-3, 7,
10-12, and 14-17 were al so received in evidence.

The parties requested and official recognition has been

taken of the provisions of law as set forth in the record.

Portions of those provisions are included within this order.



The transcript of the proceedings was filed with the
Di vision of Administrative Hearings on February 17, 2004.
Thereafter the parties tinmely filed Proposed Recommended Orders
that have been fully considered in the preparation of this
Reconmended O der.

FI NDI NGS OF FACT

1. The Respondent, Departnent of Managenent Services,

D vision of Retirenent (Respondent or Departnent), is the state
agency charged with the responsibility of adm nistering the FRS
Accordi ngly, the Respondent nust resolve as part of its nornal
course of duties whether or not individuals are eligible to
participate in the FRS.

2. The Petitioner, Eric Eggen, is an attorney authorized by
the Florida Bar to practice law within the State of Florida.

M. Eggen has practiced | aw since 1974.

3. On March 15, 1991, M. Eggen was appoi nted by the Chief
Judge of the First Circuit to serve as a "part time Child Support
Hearing O ficer." M. Eggen was directed to perform such duties
as part of a programthat coordinates the enforcenent of child
support.

4. Although Florida's First Crcuit enconpasses nore than
two counties, the vast ngjority of M. Eggen's work has been
performed for and funded primarily by Escanbia County and Santa

Rosa County.



5. The child support program pertinent to these cases is a
federally funded programthat channels nonies fromthe federa
government to | ocal governnments through the State Departnent of
Revenue. Local governnents are required to "match" a certain
percentage in order to receive the federal funds. |In these
cases, the First GCrcuit (when the programwas initiated) decided
to use non-Article V hearing officers to performthe work. This
process had been approved by the Florida Supreme Court and all ows
the judges of the First Circuit nore tine to performtheir other
responsi bilities. Accordingly, for reasons not fully set forth
inthis record, M. Eggen was selected to be the hearing officer
for the First Crcuit child support enforcenent program How or
by whom M. Eggen woul d be conpensated for his efforts was not
set forth by any witten docunent. He was sinply designated by
the Chief Judge to be the person who woul d do the work.

6. The work consisted of conducting child support hearings
to determ ne whether child support was owed, whether sonmeone had
the ability to pay child support, and whether sonmeone m ght be
willfully refusing to pay child support. |ssues such as
paternity required an Article V judge. M. Eggen was not
aut hori zed to nmake such determ nations.

7. Initially the work was considered part-tinme, but as the
vol une of cases increased over tine M. Eggen's ability to
perform ot her |egal work dimnished. He maintains that the child
support enforcenent work now consunes his full-tinme schedul e.
Exactly when M. Eggen went to full-time work as a hearing

of fi cer was not proved.



8. The contracts governi ng how nonies are treated by
Escanbi a County and Santa Rosa County do not include any
specification regarding the Petitioners by nane. Presumably any
i ndi vi dual performng M. Eggen's duties would be entitled to the
conpensati on he receives for the work performed. |In fact, when
M . Eggen substitutes for another hearing officer he is simlarly
conpensat ed.

9. M. Eggen does not have a permanent office within the
court facilities, does not receive office supplies through the
court or county facilities, and does not have sick | eave or
annual | eave through any agency. Wen M. Eggen perforns the
work, he is paid by submtting invoices to the counties for whom
the work is performed. Neither the First Crcuit, the Court
Adm nistrator's Ofice, nor the Departnment of Revenue pays
M. Eggen directly for the work performed. In remtting funds to
M. Eggen the counties do not deduct social security,
wi t hhol di ng, or any ot her anmount such as nedi cal insurance costs.
There is no evidence that M. Eggen receives any benefits such as
medi cal insurance, dental insurance, or deferred conpensation
t hrough any entity. Further, there is no evidence that those
types of benefits were nade available to M. Eggen but declined
by him Typically those types of benefits are available to full-
time state enpl oyees.

10. At all tinmes prior to the initiation of these cases,
the Petitioner Eggen held hinself out as "self-enployed.™
M. Eggen's work as a hearing officer did not preclude himfrom

representing private clients on matters not in conflict with his



role as the child support enforcenent hearing officer. The
extent of M. Eggen's private practice before the volune of child
support enforcenment hearings caused himto work full-time as a
hearing officer is not proved. Wether or not he could perform
other legal work at this tine is al so unknown.

11. The Petitioner Munro is a full-tinme enpl oyee of
M. Eggen. She is paid a salary and receives a W2 from
M. Eggen. Her services to the child support enforcenent program
are billed to the counties at a daily rate as "clerical
assistance.” Ms. Minro designates herself as a "judicial
assistant.” M. Eggen uses nonies fromthe paid county invoices
to partially fund Ms. Munro's nonthly wage.

12. Ms. Munro was hired by M. Eggen in approximtely
1975. No one fromthe counties, the Court Adm nistrator's
O fice, or the Judges of the First GCrcuit had any input to
M. Eggen's selection of Ms. Munro. No one fromthose entities
can fire Ms. Miunro, discipline her, reward her, or pay her. Her
sol e source of remuneration flows through M. Eggen

13. How Ms. Munro accounts for her work tinme to M. Eggen
was not proved. Neither M. Eggen nor Ms. Minro is required to
account for tine spent on child support cases to the Court
Adm nistrator's Ofice, the Judges of the First Circuit, or the
Depart ment of Revenue.

14. The Petitioners Eggen and Ms. Minro set the hearing
schedul e for the child support cases, coordinate the hearings
with court space available to conduct the cases, and conpl ete the

paperwor k associated with the cases at their own designated pace.



15. No one instructs M. Eggen as to when he nust work, how
he nmust work, or whether he nmust work. |If M. Eggen chose not to
wor k, he would not be paid. The conpletion of the work drives
t he paynments. No work and no invoice to counties would lead to
no conpensation to M. Eggen. Wether Ms. Munro woul d be paid
by M. Eggen under those circunstances was not proved.

16. Neither Petitioner is identified or specified as an
enpl oyee of the Court Admnistrator's Ofice.

17. Neither Petitioner is identified or specified as an
enpl oyee of the First Circuit.

18. Neither Petitioner is identified or specified as an
enpl oyee of the Departnment of Revenue.

19. Neither Petitioner holds a position or job
classification that has been identified, specified, or funded by
the Florida Legislature.

20. Prior to the initiation of this action, neither
Petitioner had ever publicly clained to be a "state enpl oyee.™

21. There is no evidence that either Petitioner received a



statenent of benefits accrued fromany state entity setting forth
the Petitioners' entitlenents or declined benefits.

22. \Wether or not any entity pays workers' conpensation,
| eave, or insurance benefits for the Petitioners was not proved.
There is no evidence that any state, court or county agency does
so.

23. The Court Administrator of the First Crcuit is a state
agency as contenpl ated by Chapter 121, Florida Statutes.

24. \Wen the Petitioners first believed they were entitled
to benefits as an "officer” or "state enployees"” was not proved.
Clearly, the first claimfor FRS entitlenent was not filed until
2001, sone ten years after M. Eggen had been designated to do
the work as a child support enforcenent hearing officer.

25. Oher child support enforcenent hearing officers who
are considered "state enpl oyees” for purposes of working through
the Court Admnistrator's Ofice are designated "OPS." As such,

t hose enpl oyees are not eligible to participate in the FRS nor do
they receive other benefits afforded to state enpl oyees.

CONCLUSI ONS OF LAW

26. The Division of Adm nistrative Hearings has
jurisdiction over the parties to and the subject matter of these
proceedi ngs. 88 120.569 and 120.57(1), Fla. Stat.

27. The FRS is set forth in Chapter 121 of the Florida
Statutes. The parties do not dispute the provisions of that |aw,
nor do they assert any difference in the interpretation of those
provisions. Al acknow edge that enpl oyees of state agencies are

mandatory participants in the FRS



28. Section 121.021(52)(a), Florida Statutes (2002),
defines a regularly established position as foll ows:

(a) In a state agency, the termneans a
position which is authorized and established
pursuant to law and is conpensated from a

sal ari es appropriation pursuant to 8.
216.011(1)(dd), or an established position

whi ch is authorized pursuant to 8.

216. 262(1)(a) and (b) and is conpensated from
a sal aries account as provided by rule.

29. Section 216.001(1)(dd), Florida Statutes (2002),
provi des:

(dd) "OQther personal services" neans the
appropriation category used to fund the
conpensation for services rendered by a
person who is not filling an established
position. This definition includes, but is
not limted to, services of tenporary

enpl oyees, student or graduate assistants,
persons on fellowships, part-tine academ c
enpl oyees, board nenbers, and consultants and
ot her services specifically budgeted by each
agency, or by the judicial branch, in this
category. In distinguishing between paynents
to be nade from sal aries and benefits
appropriations and ot her-personal -services
appropri ations:

1. Those persons filling established
positions shall be paid fromsal aries and
benefits appropriations and those persons
perform ng services for a state agency or for
the filling established positions, shall be
pai d from ot her-personal - services
appropriation.

2. Those persons paid fromsal aries and
benefits appropriations shall be state

of ficers or enployees and shall be eligible
for nmenbership in a state retirenent system
and those paid from ot her-personal -services
appropriations shall not be eligible for such
menber shi p.

30. Section 2163262(1), Florida Statutes (2002), provides

in relevant part:

10



(1)(a) Unless otherw se expressly provided
by law, the total nunber of authorized
positions may not exceed the total provided
in the appropriations acts. In the event any
state agency or entity of the judicial
branch finds that the nunber of positions so
provided is not sufficient to admnister its
aut hori zed prograns, it may file an
application with the Executive Ofice of the
Governor or the Chief Justice; and, is the
Executive Ofice of the Governor or Chief
Justice certifies that there are not

aut hori zed positions avail able for addition,
deletion, or transfer within the agency as
provi ded in paragraph (c) and recomends an

i ncrease in the nunber of positions, the
Governor or the Chief Justice may, after a
public hearing, authorize an increase in the
nunber of positions for the follow ng reasons
only:

1. To inplenment or provide for continuing
federal grants or changes in grants not
previ ously antici pated;

2. To nmeet energencies pursuant to Section
252. 36;

3. To satisfy new federal regulations or
changes therein;

4. To take advantage of opportunities to
reduce operating expenditures or to increase
the revenues of the state or |ocal
governnment; and

5. To authorize positions which were not
fixed by the Legislature through error in
drafting the appropriations acts.

The provisions of this paragraph are subject
to the notice and review procedures set forth
in Section 216.177. A copy of the
application, the certification, and the final
aut hori zation shall be filed with the
Legi sl ati ve Budget Conm ssion, the
appropriations commttees, and with the
Audi t or General .

(b) The Governor and the Chief Justice may,
after a public hearing, delete supervisory or
manageri al positions within a departnent and
establish direct service delivery positions

11



in excess of the nunber of supervisory or

manageri al positions deleted. The salary

rate for all positions authorized under this

par agraph may not exceed the salary rate for

all positions del eted under this paragraph.

Positions affected by changes nad under this

par agraph may be funded only fromidenti cal

fundi ng sources.

31. The crux of these cases is that the Petitioners claim

t hey shoul d have been consi dered "enpl oyees"” of the state for the
period from Novenber 1, 1992 through the present. As a matter of
law, the Petitioner Eggen has failed to establish hinself as
either an "officer"” or an "enpl oyee" as those terns are defined.
M. Eggen is not subject to the control and direction of any
enpl oyer. M. Eggen works when he chooses to do so. For at
| east a portion of the tine clainmed, M. Eggen did not even work
full-time on the child support enforcenment cases. |f he does not
wor k, he cannot submt invoices for paynent. He has been
desi gnated as soneone who may do the work, but presumably only
his desire to receive paynent for the work dictates when the work
is done and whet her he gets paid. And when he does conplete the
work, the invoice for the work is paid by the county, not a state
agency. Practically, if the Chief Judge sought to designate
soneone else to do the work, M. Eggen would have little
recourse. He is not designated as a career service enpl oyee of
the state, he holds no established position of enploynent, and
the "at will" termof his ability to do the work nerely suggests
that the "contract"” could be extended to soneone el se.

32. Simlarly, as a matter of law, the Petitioner Miunro has

also failed to establish she is an enpl oyee of the state such

12



that she would be eligible for FRS benefits. Just as with

M. Eggen, there is no budgeted position that covers this
Petitioner. Neither the Suprenme Court or the Court

Adm nistrator's Ofice or the Departnent of Revenue or any other
state entity has listed Ms. Munro as its enployee. There is no
"regularly established position” this Petitioner fills. The
state has never issued a salary warrant to this Petitioner. Al
wages to this enployee were through M. Eggen's |aw practice. As
such she has established herself to be his enployee. Her

enpl oyment benefits are determ ned by those avail able through his
| aw practi ce.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is RECOMENDED t hat the Departnment of Managenent
Services, Division of Retirenent, issue a Final Order denying

eligibility to these Petitioners.
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DONE AND ENTERED this 1st day of April 2004, in Tall ahassee,

Leon County, Florida.

COPI ES FURNI SHED

=

J. D. Parrish

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed with the Cerk of the
Di vision of Admi nistrative Hearings
this 1st day of April, 2004.

Sarabeth Snuggs, InterimDi rector

Di vi sion of Retirenent
Cedars Executive Center

2639 North Monroe Street

Building C

Tal | ahassee, Florida 32399-1560

Al bert o Dom nguez, Ceneral

Di vi sion of Retirenent

Counse

Depart nent of Managenent Services

4050 Espl anade Way

Tal | ahassee, Florida 32399-1560

Thomas E. Wight, Esquire

Depart ment of Managenent Services

Di vi sion of Retirenent

4050 Espl anade Way, Suite 260

Tal | ahassee, Florida 32399-0950

George R Mead, Il, Esquire

Moore, Hill & Westnorel and, P.A.

SunTrust Tower, N nth Fl oor

220 West Garden Street

Pensacol a, Florida 32501
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recommended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the Final Order in this case.
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